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It’s an honor to speak to you today at a lecture named after a beloved
professor. For students and friends to find a way to carry one’s work
into the future is the most any teacher can ask.

About their scholarship, law professors and the law reviews in which
they publish are deeply tribal so it is remarkable when they pay heed
to a political scientist but Professor Alfange, has brought that off. He is
described in the reviews as “an authority on American political
history” and cited often for his comments on Marbury v Madison, a
turf that law teachers tend to protect as their own. Particularly
important for today are his views on the most significant issue on the
present Supreme Court docket—the partisan gerrymandering case.
Here is one comment of his that has attracted attention: "Every line
drawn on a map to define a legislative district has a political
significance - whether the person (or computer) drawing the line
knows it or not."

[ heard something similar many years ago from my great teacher the
late Alexander Bickel. It takes intellectual courage to commit to this
view because it’s tough medicine for those of us who hope the Court—
probably through Justice Kennedy if it happens at all-- will find a way
to end the corrupt practices that have diluted the votes of many
Americans. To reach that result the Justices will have to find a basis for
decision that rests on a concept of impartiality they can live with. They
may have to develop a theory that the first amendment not only
protects corporate political expenditures but actually reaches the right
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to vote. Believe it or not, that would be a great change in current
doctrine.

I'm going to talk today about another needed change of doctrine and
more importantly practice--- the failure to sufficiently advance reform
of some of the most destructive and cruel policies enshrined in federal
and state law. What I call, as my wife wisely suggested, the punishment
after punishment: The unnecessary suffering caused by the collateral
consequences of criminal conviction.

Let me state at the outset that there have been many well-intentioned
efforts to deal with this problem. Some are extremely valuable, such as
a number of directives issued by the Obama Administration.! The
issues involved are complicated and valid interests clash in making
policy. Some of the distinctions I will reference are invidious; some are
not. Still the problems I will call attention to are not being well-
managed, much less resolved.

[ start with autobiography, a beginning too many lawyers, scholars and
judges fail to acknowledge frames their public utterances.

In 1959, as a student at the Yale Law School, I participated in a
research project supervised by professors who used my fieldwork to
investigate the impact of a criminal record on ex-offenders seeking
employment at Catskill Mountain area resorts, an experience that
taught me the importance of a subject that had not received much or
really any serious attention.

A decade later, in the late sixties, as first assistant counsel to the
NAACP Legal Defense Fund, I represented Mohammad Ali in a federal
court case that restored his right to box, leading to the 1971
championship fight (“The Fight of the Century”) with Joe Frazier. 2The
N.Y. State Athletic Commission had pulled Mohammad'’s license and
vacated his heavyweight championship on the ground that he was
charged with a crime after his claim of exemption from the military

1 Michael Pinard, “President Obama’s Criminal Records Legacy,” Criminal Justice
27 (Summer 2017).

2 See Leigh Montville, Sting Like A Bee (2017); Meltsner, The making of a Civil
Rights Lawyer 137-47 (2006).



draft was rejected. (His conviction for draft evasion was later set aside
by the Supreme Court).

It turned out that the Commission had acted unconstitutionally in
violation of the equal protection clause—it had in fact a longstanding
practice of licensing fighters regardless of their criminal record. Over
200 men had been licensed, including some convicted of rape,
burglary, manslaughter and first degree assault.

In researching Ali’'s claim of unfair treatment I learned more about
how conviction itself damaged any hope that offenders could find
decent the employment and housing that might make for a better
future.

[ learned that the disabilities imposed ranged from state licensing of
cosmetologists to exclusion from office holding in certain unions; from
forfeiture of businesses and homes to denial of public housing to loss
of the right to vote; from discharge of folks working at clerical jobs to
denial of welfare benefits. They affected jury service and deportation
and later these laws broadly required registration of convicted sex
offenders and restrictions on their movement.

Some of these laws advanced public safety; others were senseless like
the infamous denial of a state barber’s license to ex-offenders who had
learned to cut hair in a prison rehab program.

Or take the case presently before the bar overseers in Connecticut who
are deciding whether a man who graduated from the Yale Law School
with both glowing references and a previous criminal conviction can
be licensed as a lawyer. 3

3 While an example of a cultural rather than a legal sanction, there is the
recent case of Michelle Jones who served 20 years in prison for murder
before released as rehabilitated. She was among 18 selected from more
than 300 applicants to Harvard University’s history program. But in a rare
override of a department’s authority to choose its graduate students,
Harvard’s top brass overturned her admission.



There were in fact thousands of these disabilities that followed
conviction for both felonies and misdemeanors. The American Bar
Association would claim, astonishingly, there were some 40,000
federal and state regulations and statutes. If nothing else this number
explodes any claim that collateral consequences deter criminal
activity. Most, though not all, of these disabilities are wholly unrelated
to the underlying criminal conduct that evokes them.

A basic precept of general deterrence theory is, of course, that to be
deterred by a penalty, individuals must be aware of its existence. In
the past no one paid much attention to the number or impact of these
punishments after punishment, even lawyers and clients at the time of
trial or plea bargain. Collateral consequences, as Jerome Travis said
years ago, are largely “invisible.”

Back in the day, I learned that despite the fact that it was obvious to all
that a criminal record damaged ex-offender employment prospects
and that employment was one of the few established ways to reduce
recidivism, neither state nor federal law offered any meaningful
protection against decisions to deny licensure or employment.

[ learned that court challenges to such practices were rarely
successful. Without getting into the weeds, the general assumption
was that if you'd done X before you might do Y in the future; or that
having done X you likely had a character problem that could show up
in even new situations.

I came to the conclusion that collateral consequences were the
epitome of hypocrisy. Everyone says they want offenders to reform
and rehabilitate. Collateral consequences drive men and women in the
opposite direction. Ancient notions of outlawry or civil death had
supposedly been abandoned—but this was the modern version.

Underlying the rigid judicial response was the notion shared by many
that convicts were undeserving. Little attention was paid to the idea
that whether or not that was true in individual cases perhaps society
shouldn’t have to suffer the consequences living with a population of



degraded individuals, men and women who couldn’t support a family
much less themselves.

It was now 1973, [ was coming up for tenure at Columbia Law School. I
had written a well-received book about capital punishment, but a
friend whispered that, bizarrely, some of my colleagues believed only
articles in law reviews, not books, counted for tenure.

As a result to deal with this basic bread and butter issue, I decided to
write a model statute along with two of my students protecting ex-
offenders employment rights. The core of this statute was that before
state and private employers could deny employment it was necessary
to find a direct relationship between the offense and the job.

We decided to offer the article to the Syracuse Law School Law Review
on the far-fetched theory that it might attract some attention from
upstate conservative lawmakers. It was promptly accepted.* [ added it
to my resume and while I didn’t forget it  moved on to other issues.

A year, or so later | was sitting in my office at Columbia preparing for
class when I picked up the phone. The voice at the other end said,
“Hello, this is John Donne.”

[ almost laughed, thinking the great metaphysical poet had returned
from the dead—he died in 1631—but soon got serious when I realized
[ was talking to the most powerful legislator on criminal law matters
in the New York State Senate-John R. Donne, a Republican lawmaker
from Nassau County on Long Island.

Senator Donne declared that he’d read the article and was going to
make the model statute into law.

And with a few changes he did>.

It was the first serious law protecting ex-offenders from
discrimination by state and private employers when there was no

424 Syracuse L. Rev. 885 (1973)
5> See e.g. Article 23-A of the New York Correction Law, N.Y. Correct. Law sections
750-755.



direct relationship between their offense and the job or license they
sought and, in language that Donne added, when there was no great
risk to public safety.

The law was signed by Governor Hugh Carey in 1976. Even after 40
years it is widely recognized that New York has the most progressive
of state laws on this subject. ®Alas, while many have obtained
employment and licensure under its terms, the New York courts have
often deferred to the business preferences of individual employers
despite the state legislature having explicitly instructed employers to
hire individuals with criminal records when such employment is
consistent with public safety.

Finally, I’ve had the opportunity to learn from the Paul Samuels,
Roberta Meyers and Sally Friedman and other talented staff at the
Legal Action Center, the New York based organization that makes
fighting discrimination against individuals with criminal records, drug
histories and AIDs a critical part of its mission.

Let’s scroll forward to today

There are now almost 2 million prison inmates in America’s prisons,
disproportionately minority, and millions more on probation and
parole.

One in six African American males can expect to serve time in prison.
Some sources claim one in three American adults have criminal
records.

¢ As Jocelyn Simonson put it (Rethinking “Rational Discrimination” Against Ex-Offenders, 13 Geo ]

on Poverty L. & Policy, 283 (2006)) :

3

This approach renders [NY Law] exceptional when compared to other state laws, under which
employers simply compare the type of conviction to the duties of employment. This difference is best
illustrated by the approach taken in Wisconsin, where the Wisconsin Supreme Court has interpreted the

state's comparable "substantial relation" test to forbid ‘a detailed inquiry into the facts of the offense and
the job and the Wisconsin Labor and Industry Review Commission has held that mitigating

circumstances, evidence of rehabilitation, formal pardons and the amount of time elapsed since a
conviction (all relevant factors under [New York's law]) are jrrelevant to an employer's finding of a
substantial relationship between a conviction and the duties of a job...”.



700,000 prisoners are released every year, causing a critical need to
foster successful reintegration of ex-offenders into their families and
communities. Sixty percent of them remain unemployed one year after
release.

The wide impact of these numbers—which make us by far the leading
incarcerator in the world—have led to calls for reform.

As aresult over 150 cities and 29 states have adopted versions of so-
called Ban The Box laws that generally prohibit employers from asking
about criminal records until a conditional offer of employment has
been made.

So at first we see what looks like a significantly different attitude
toward the treatment of those with criminal records than I have
described in the past. Since 2013—according to the Collateral
Consequences Resource Center—“almost every state has taken at least
some steps to chip away at the negative effects of a criminal record on
an individual’s ability to earn a living, access housing, education and
public benefits...”

They include Ban the Box, expungement and sealing of records,
certificates of rehabilitation or relief, removal of mandatory
disabilities and even a few direct relationship laws like New York’s”.

Efforts are also under way to encourage states to adopt the disparate
impact rules of the Equal Employment Opportunity Commission which
require employers to abandon practices which though fair on their
face impact negatively on minority hiring

But the statements hailing such steps are too often more political
puffery than sound policy. Don’t get me wrong I'm for all of these
moves. [ just think we have to accept their limits given the massive
scope of the problem.

7 See e.g. Wash Rev. Code Section 9.96A.010; Minn. Stat Section 364.01 et seq.



For example, let’s imagine that instead of the gracious invitation to a
lecture named in honor of a great citizen of the University, | was
brought here to see if | passed muster for a faculty position.

Could it be that someone on the search committee who heard my
brilliant lecture would say “Ok, Ok I like him but let’s check out his
background.”

Under Massachusetts law, the University would be prohibited from
making written pre-employment inquiries as to my criminal history. If
it asked me for the information [ wouldn’t have to answer. Governor
Patrick hailed this legislation as a turning point when he signed it into
law.

And at first glance that sounds good—Massachusetts was one of the
first Ban The Box states-- but the devil is in the details in this field of
play. The Ban The Box provision only applies to the first written
application or at most to any written request for such information
before an interview.

Nothing in the law prohibits a Massachusetts employer from making
an adverse decision on the basis of an individual's criminal history,
though if the employer does so, it must provide the criminal record
information to the affected individual, which at least allows a
theoretical opportunity to challenge the accuracy of the records.

It is true that in appropriate cases, the Massachusetts Commission Against
Discrimination may review whether the use and consideration of criminal
records as a criterion for hiring has a discriminatory impact on a particular
protected class. This is the State’s version of the federal Title VII standard
for disparate impact discrimination, applicable when an employer has an
apparently neutral policy that has an adverse impact on members of a
legally protected class. But the burden of proof here is on the employee—
and it 1s forbiddingly high; even if the employee does present evidence of

8 Under Massachusetts law, an employer is, however, prohibited from discriminating against
anyone because he or she fails to furnish information regarding: (i) an arrest, detention, or
disposition regarding any violation of law for which no conviction resulted; (ii) a first conviction
for any of the following misdemeanors: drunkenness, simple assault, speeding, minor traffic
violations, affray, or disturbance of the peace; or (iii) a conviction for a misdemeanor five or more
years old



disparate impact, the employer can still show the policy in question is a
bona fide occupational qualification.

These are valuable provisions but they hardly attack the central
problem that without jobs recidivism numbers skyrocket.

[ fear the exceptions and qualifications of the new “reform” laws signal
that their impact will be marginal. Expungement and sealing laws
often don’t go into effect until many years after release from prison. In
other words they don’t go to the most critical post release period. They
require filing fees—in Kentucky the amount in question is 450 dollars;
Indiana $110. They are not mandatory but conventionally require a
judge to make a determination of rehabilitation. Many ex-offenders
will need legal assistance to even know about these laws much less
present the best case for relief to a judge.

Barred from asking until a conditional offer has been made about criminal
convictions under Ban The Box some employers simply decide not offer
jobs to group members they believe might be more likely to have a record.
These days, though not in the past, Meltsner or Alfange might be ok, but
now an Ortiz (though not David:)) a Brown, a Mohammad would lower
your chances of getting a job offer even if you didn’t have an actual
criminal record. Finally it would be naive to think that some potential
employers aren’t going to use the internet or social media to find out
cheaply and even illicitly the criminal record of an applicant.

Now there are interests on both sides of the equation. Employers and
government have interests in not employing persons who will engage
in criminal activity. On the other hand, we all have an interest in
encouraging positive social outcomes for the millions who have been
convicted of a crime and for their families.

But the balance is simply out of whack. Experts like David Garland
have observed that recent criminal justice policies reject rehabilitation
in favor of an "economic" style of reasoning, “in which the language
of risks and costs 1s used to justify” punitive outcomes.

As Jocelyn Simonson argues many view “a criminal record as a result
of choice, reflecting incompetence and immorality.” Too often judges



ignore that employment and housing are the keys to reducing
recidivism. As significant, understandable fears and generalized
blame combine for legislative compromises that produce reforms that
have little possibility of achieving the grand ends claimed for them.

My wife is an historian of the Massachusetts poorhouse system’; her
work testifies to the proposition that in extending benefits we have
consistently tried to distinguish between those seen as deserving and
undeserving. In my judgment this approach looks in the wrong place--
- we all suffer from the consequences when we fail to have a generous
policy of integrating outsiders into the mainstream.

In the employment area the on the ground definition of “business
necessity" and "job relatedness” will often determine whether
employers —most of whom would like to avoid dealing with these
issues --make changes to their hiring policies. In addressing disparate
impact claims, for example, the Supreme Court has weighed concerns
with safety and business efficiency far more heavily than employment
opportunities for ex-offenders.

The decision in one case that I was involved in along with the Legal
Action Center -- NY Transit Authority v. Beazer °—demonstrates the
Supreme Court's resistance to applying Title VII's protections. The
Court focused on the statistical burden of proof, finding that even
though 81% of employees referred for suspected violations of an anti-
narcotics rule and 63% of those receiving methadone maintenance
treatment in public programs in New York City were African
American or Latino there was still not enough proof of disparate
impact. The Court basically decided that the law shouldn’t require
employers to treat former addicts as they would other potential
employees, even though the Authority presented nothing to negative
the employability of successfully maintained methadone users.

So where are we:

9 Heli Meltsner, The Poorhouses of Massachusetts (2012).
10 440 U.S. 568 (1979).
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We have a great deal of evidence that finding jobs for ex-offenders
reduces crime.

We know that mass incarceration inevitably leads to eventual mass
release of prisoners.

We have seen a host of well-meaning reforms that haven’t changed the
hearts, minds and actions of many employers, both public and private.

The judicial system so far tends to value business efficiency over
reducing recidivism.

In short, we see a legal and business culture that understands that
broccoli is good for you but doesn'’t like the taste.

What to do?

Well, unfortunately, I have misplaced my magic wand so [ can only
offer the hopes that go with partial solutions, though one thing I can
say is that the hopes in question must be seen as audacious given the
present political climate:

Firstly, we need more laws that totally seal or expunge criminal
convictions after shorter waiting periods. Nevada recently reduced the
time for felonies from 15 to five years but that is still too long to wait;
in Puerto Rico, in contrast, felony convictions can be sealed after six
months if rehabilitation has been shown.

Secondly, the limits of Ban The Box need to be recognized and the
virtues of the direct relationship test acknowledged. The Equal
Employment Opportunity Commission recommends only specific job-
related convictions should be considered in hiring. As the National
Hire Network put it: “A criminal conviction should disqualify a job
applicant only when there is a connection between the nature of the
conviction and the nature of the job that creates a greater risk than
hiring the applicant for other jobs.”

11



For example, hiring a person with prior DUI convictions to drive a
school bus creates a risk that would not exist in other jobs. Hiring
someone with a DUI conviction for a position that does not involve
driving would not create such a risk.

Third, we need more cities to pass Fair Chance ordinances like that
enacted in Seattle, Washington--to cite just one municipality that has
done so-- that requires employers to have a truly legitimate business
reason to deny a job based on a conviction record.

Fourth, judges and legislators need to weigh the value of employment
more heavily and abandon the idea that conviction generally equals a
character flaw --unless the job requires very particular needs for
integrity. They also need to acknowledge that race and ethnicity
significantly affect hiring even for low level jobs. 11

Most importantly, the Supreme Court needs to place ex-offender status
in a higher level of constitutional scrutiny. Once a group is qualified as
a suspect class government must justify its actions by successfully
asserting a compelling interest.

To date distinctions barring offenders from employment only require
some plausible connection to legitimate governmental action, the so-

called rational relationship test.

To qualify for suspect class treatment a defined group has needed to

11

Pager, Devah, Bruce West er nDiscrinmationBatdw-WBgeni Kows ki . 20C
Labor Market: A Field Experiment. American Sociological Review 74: 777-99:

Decades of racial progress have led some researchers and policymakers to doubt that
discrimination remains an important cause of economic inequality. To study contemporary
discrimination, we conducted a field experiment in the low-wage labor market of New York City,
recruiting white, black, and Latino job applicants who were matched on demographic
characteristics and interpersonal skills. These applicants were given equivalent résumés and
sent to apply in tandem for hundreds of entry-level jobs. Our results show that black applicants
were half as likely as equally qualified whites to receive a callback or job offer. In fact, black and
Latino applicants with clean backgrounds fared no better than white applicants just released
from prison. Additional gualitative evidence from ol
the multiple points at which employment trajectories can be deflected by various forms of racial
bias. These results point to the subtle yet systematic forms of discrimination that continue to
shape employment opportunities for low-wage workers.”

12


https://scholar.harvard.edu/bonikowski/publications/discrimination-low-wage-labor-market-field-experiment
https://scholar.harvard.edu/bonikowski/publications/discrimination-low-wage-labor-market-field-experiment

show (1) a significant history of discrimination (2) an inability to
protect its interests through the mainstream political process (3) goals
for fair treatment that comport with acceptable public interests and
(4) characteristics that are immutable like race or national origin.

The only one of these factors that should be debatable is the last. No
one is born a criminal but the status once acquired is hard to shake. 12
Too many conclude, “Once a criminal, always a criminal.” Requiring
that a status be acquired at birth seems an overly rigid condition,
especially in a society that recognizes physical disability and age as
categories that should receive serious legal protection. Neither has
been recognized as creating a suspect class but one reason for that
maybe that both presumably have access to the political process that
offenders do not have. Neither older nor disabled Americans have a
similar level of stigma to that of ex-offenders.

At this point it’s important to note that scrutiny law is deeply
confused. The Court has employed rational basis review; rational basis
review that has been enhanced or, as it is said, with a bite;
intermediate review in gender cases; strict scrutiny requiring a
compelling interest and then when animus and intent to harm are
found levels of scrutiny have been thrown out the window or ignored
and legislation has been declared unconstitutional.

It is often said that Supreme Court decisions can raise public
awareness and facilitate attitudinal change. In my view that only
happens after the country first experiences cultural and political shifts.
We have seen that happen in the world of gay rights. Given the ground
swell of reform activity, the way we punish after punishing is ripe for
the same treatment. Thank you.

12 That a status can be altered has not blocked at least one condition—alienage—from receiving
enhanced scrutiny.
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